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DETAILED ACTION 

This Office Action is in response to Applicant's amendmenty remarks/ response 
filed 7/12/2007, wherein claims 4-8 and 10-18 have been cancelled and claims 1 and 9 
have been amended. Claims 1 and 9 are currently pending and are examined on the 
merits herein. 

Rejections Withdrawn 

In view of the cancellation of claims 4-8 and 10-18, all rejections made with 
respect to claims 4-8 and 10-18 in the previous office action are withdrawn. 

Applicant's amendment deleting complexes of beta and gamma cyclodextrin and 
1:1 and 1 :2 complexes of alpha cylodextrin overcomes the rejections of claim 1 under 
section 102(b) over Lopez-Nicolas et. al. 

Applicant's amendment deleting complexes of beta and gamma cyclodextrin and 
1:1 and 1 :2 complexes of alpha cylodextrin overcomes the rejections of claim 1 under 
section 102(b) over Lajos Szente et. al. 

Applicant's amendment deleting complexes of beta and gamma cyclodextrin and 
1 :1 and 1 :2 complexes of alpha cylodextrin overcomes the rejections of claims 1 and 9 
under section 103 over Wimmer in view of Lopez-Nicolas further in view of Koulbanis. 
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The following is a new around of rejection necessitated bv applicants' amendments: 

Claims 1 and 9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bruzzese et. al. (EP 0470452; Of record) in view of Schlenk et. al. (J. Am. Chem. Soc, 
83, 2312-2320; 1 961 ; Of record) further in view of Koulbanis et. al. (U.S. Patent No. 
4,393,043; Of Record). 

Bruzzese et. al. discloses a method for the production of complexes of long chain 
polyunsaturated fatty acid with cyclodextrin. (Abstract; Column 3, paragraph 2). 
Bruzzese et. al. discloses a series of complexes of eicosapentaenolc acid and 
docosahexaenoic acid, both essential fatty acids, in 1 :1 , 1 :1 .25, 1 :2 and 1 :3 ratios. 
(Examples 1 , 4, 5, 6, 7, 8, 9 and 10; Columns 4-7). Bruzzese further discloses 
complexes of a-cyclodextrin with essential fatty acids. (Example 6). The GC analysis of 
the product made shows an oil content of 26.3% representing a molar ratio of about 1:1 
with cyclodextrin. However, there is no indication as to whether complexes of 3:1 or 4:1 
ratios were present in the product mixture. Note that it is considered well within the 
basic skills of one of ordinary skill in the art to change the amount of ingredients during 
the preparation of guest-host complexes to prepare complexes of higher order. 

Bruzzese et. al. does not expresslv disclose a 3-1 or 4:1 complex of alpha 
cyclodextrin with an essential fatty acid or an emulsion made with said complex. 

Schlenk et. al. discloses that fatty acids with 1 7 and higher carbons produce 1 :3 
complexes with cyclodextrins. (Page 2317, Column 2, paragraph 3, lines 10-20; Page 
2315, Column 1 , Figure 4). The figure Indicate a relation between fatty acid chain 
length and the number of cyclodextrins in the complex. (Figure 4, right axis). The figure 
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indicate a preference for alpha cyclodextrin to form liigher order complexes. Schlenk et. 
al. indicates that the presence of cyclodextrins increase the solubility of fatty acids. 
(Page 2317, Columni , Paragraph 2). Note that most essential fatty acids are of chain 
lengths 15 and higher. 

Koulbanis et. al. discloses the use of vitamin F for the preparation of cosmetics. 
(Column 1 . Paragraph 1). Koulbanis et al. discloses vitamin F as useful for the 
treatment of skin dryness. (Column 1 , lines 27-30). Koulbanis et. al. further disclose 
that the use of vitamin F is limited by problems with oxidation. (Column 1 , lines 30-35). 
Koulbanis further discloses several emulsions comprising vitamin F compounds and oil 
by mixing the ingredients. (Columns 5-6; Examples ll-XII). Note that the preparation of 
a dispersion before the formation of an emulsion is considered a routine step within the 
capabilities of one skill in the art in the cosmetic art. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to prepare complexes of essential fatty acids with cyclodextrins in 
the 3:1 or higher ratio and to prepare emulsions with them because Burzzese disclose 
complexes of essential fatty acids with alpha, beta and gamma cyclodextrins and 
Schlenk et. al. disclose a chain length to complexation ratio in which alpha cyclodextrins 
forms higher order complexes, and Koulbanis discloses the use of vitamin F in 
emulsions of topical compositions. 

One of ordinary skill in the art would have been motivated to use alpha 
cyclodextrins to form complexes with essential fatty acids because the complexation 
increases solubility and alpha cyclodextrin forms higher order complexes with longer 
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chain fatty acids. The fact that applicant has recognized another advantage which 
would flow naturally from following the suggestion of the prior art cannot be the basis for 
patentability when the differences would otherwise be obvious. See Ex parte Obiaya, 
227 USPQ 58, 60 (Bd. Pat. App. & Inter. 1985). 

Therefore, one of ordinary skill in the art would have reasonably expected that 
the use of alpha cyclodextrin with one of the long chain essential fatty acid would have 
formed a complex of cyclodextrin and essential fatty acid in 3:1 or 4:1 ratio. 

Thus the claimed invention as a whole is clearly prima facie obvious over the 
combined teachings of the prior art. 

The following are new or modified rejections necessitated by Applicant's 
amendment filed 7/12/2007, wherein the limitations in pending claims 1 and 9 as 
amended now have been changed and claims. The limitations in the amended claims 
have been changed and the breadth and scope of those claims have been changed. 
Therefore, rejections from the previous Office Action, mailed 2/23/2007, have been 
modified and are listed below. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication In this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 is rejected under 35 U.S.C. 102(b) as being anticipated by Bruzzese et. 
al. (EP 0470452; Of record). 

Bruzzese et. al. discloses a method for the production of complexes of long chain 
polyunsaturated fatty acid with cyclodextrin. (Abstract; Column 3, paragraph 2). 
Bruzzese et. al. discloses a series of complexes of eicosapentaenoic acid and 
docosahexaenoic acid, both essential fatty acids, in 1 :1 , 1 :1 .25, 1 :2 and 1 :3 ratios. 
(Examples 1 , 4, 5, 6, 7, 8, 9 and 10; Columns 4-7). Bruzzese further discloses 
complexes of a-cyclodextrin with essential fatty acids. (Example 6). The GC analysis of 
the product made shows an oil content of 26.3% representing a molar ratio of about 1:1 
with cyclodextrin. However, there is no indication as to whether complexes of 3:1 or 4:1 
ratios were present in the product mixture. No analysis of the complex formed that 
would definitively indicate the individual complexes formed is disclosed. However, one 
of ordinary skill in the art would find it very likely that a mixture of complexes with 3:1 or 
4:1 fomned even In small quantities in such product mixtures. Since the Office does not 
have the facilities for preparing the claimed materials and comparing them with prior art 
inventions, the burden is on Applicant to show a novel or unobvious difference between 

I 

the claimed product and the product of the prior art. See \n re Best, 562 F.2d 1 252, 1 95 
USPQ 430 (CCPA 1977) and In re Fitzgerald., 619 F.2d 67, 205 USPQ 594 (CCPA 
1 980). 
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Response to Arguments 

Applicant's arguments filed 7/12/2007 have been fully considered but they are 
not persuasive. Applicants argue that the examiner concedes that there is no Bruzzese 
does not disclose 3:1 or 4:1 complexes of alpha CD. However, the examiner has only 
noted that the publication does not expressly disclose a 3:1 or 4:1 comples of alpha CD. 
As noted above, since the Office does not have the facilities for preparing the claimed 
materials and comparing them with prior art inventions, the burden is on Applicant to 
show a novel or unobvious difference between the claimed product and the product of 
the prior art. See In re Best, 562 F.2d 1252, 195 USPQ 430 (CCPA 1977) and In re 
Fitzgerald., 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 

Conclusion 

No claim is allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Roy P. Issac whose telephone number is 571-272-2674. 
The examiner can normally be reached on 9:00-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Shaojia Anna Jiang can be reached on 571-272-0627. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applicatipns may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated infomnation 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Application/Control Number: 10/712,703 
Art Unit: 1623 



Roy P. Issac 
Patent Examiner 
Art Unit 1623 





Anna Jiang, Ph.D. 
Supervisory Patent Examiner 
Art Unit 1623 



Page 9 



